| NDEPENDENT SECTOR
Comments
In Responseto
Announcement 2000-84

Americas "independent sector” is adiverse collection of more than one million
charitable, educationd, religious, hedth, and socid wdfare organizations. It is these groups that
create, nurture, and sugtain the vaues that frame American life and sirengthen democracy. In
1980, agroup of visonary leaders, chaired by the Honorable John W. Gardner, became
convinced that if the independent sector was to continue to serve society well, it had to be
mobilized for greater cooperation and influence. Thus a new organization, named to celebrate the
independent sector's unique role gpart from government and business, was formed to preserve
and enhance and protect a hedlthy, vibrant independent sector.

Today, INDEPENDENT SECTOR (“1S") isa codition of more than 700 nationa
organizations and companies representing the vast diversity of the nonprofit sector and the field
of philanthropy. Its members include many of the nation's most prominent nonprofit
organizations, leading foundations, and Fortune 500 corporations with strong commitments to
community involvement. This network represents millions of volunteers, donors, and people
served in communities around the world. IS members work globally and localy in human
sarvices, education, religion, the arts, research, youth development, hedlth care, advocacy,
democracy, and many other areas. No other organization represents such a broad range of
charitable organizations and activities.

INDEPENDENT SECTOR and the many charities it represents very much appreciate the
opportunity to submit commentsin response to IRS Announcement 2000-84. The Internet has
the potentid to benefit charities greatly by increesing therr efficiency and their effectivenessin
accomplishing their missons. Therefore, |S takes akeen interest in seeing that where
aopropriate, there is clear, consstent, and prompt guidance on the federa tax law implications of
using this technology.

Generd Principles

Use of the Internet raises awide variety of federd tax questions for charitable
organizations in connection with their exempt status, the tax placed on unrelated trade or
business activities, and the deduction for charitable contributions. Answering these questions
requires the gpplication of existing statutes and regulations to a dynamic technology that was not
contemplated in amost &l cases when those statutes and regul ations were written. In many
respects, the Internet is Smply anew form of communications technology, meaning thet the
proper gpplication can be determined by analogy to existing interpretations. However,
in certain key respects, the Internet is unique, making andogies impossble. Understanding
precisdly how the Internet is the same and how it is different requires a detailed understanding of
the technology and how it works. Therefore, we include in these comments atechnica overview
of the Internet and a description of how various Internet functions like e-mail, web sites, and
hyperlinks, actudly work. Our suggested answers to the questions posed in the Announcement



are grounded in this technica information, as we bdieve they must be to bevadid. Furthermore,
to ensure consgstency of gpproach in answering questions that arise under so many different
Code sections and in so many different potentia factua contexts, IS has identified a number of
key principlesthat it believes should guide the development of answersto dl questionsinvolving
the Internet and tax-exempt organizations. Those principles are asfollows.

The laws and regulations remain the same. The Satutes and regulations that establish the
rules of conduct and standards for tax-exempt status, unrelated business income tax (UBIT)
liability, deductibility of charitable contributions, and required notices and disclosures have
not changed in response to the Internet. In answering the many questions raised, the IRS
must interpret the same words and apply the same principles and policies that are reflected in
their accumulated interpretative guidance and in case law. Deviations from those principles
or policies need to be justified by fundamenta differences between Internet technology and
other communications technology that can be shown to be relevant to the Satute or
regulaions, not just by differences of perception or differences that have no lega
ggnificance. Furthermore, to the extent existing guidance does not answer the same question
asit arises with respect to nort Internet communications technology, the IRS must issue
guidance that provides that context if it is aso going to answer Internet- specific questions so
that charities can know whether it is use of the Internet, the content of the communication, or
other factors that produces a particular legd resuilt.

The Internet is fundamentally a communications technology, and the legd implications of its
use should be analyzed accordingly. By cresting a network of networks for transmitting
digitized information, the Internet alows people and organizations that are far removed in
gpace and time to communicate with each other. They can share text, graphics, audio and
video messages, and they can reach avast audience for amodest cost. They can aso create
remarkably fast and easy connections between otherwise unrelated messages. Although the
gpeed, flexibility, economy and reach of the Internet may make it unique among current
communications technologies, these digtinctions for the most part are not legaly relevant.
Generdly, charity communications using the Internet should be viewed for purposes of IRS
andysislike any other charity effort to reach an audience with a message.

In those instances where it is appropriate to provide guidance, and the RS chooses to write
rules, the IRS should use its authority to craft reasonable interpretations that resolve practical
problems that would otherwise block or diminate the potentid gainsin efficiency charities
dand to gain from the Internet. Charities stand to benefit greatly from the cost savings and
other efficiencies the Internet offers. The margina cost savings for distributing
communications are particularly vauable to smdl organizations with limited resources.
Should the IRS develop any new rules of broad application for gpplying the tax-exempt
organization provisons of the Code to activities that involve use of the Internet, every effort
should be made to give reasonable and pragmetic interpretations that do not diminish the cost
savings and other benefits of the Internet by imposing burdensome compliance requirements.
In particular, specid note should be taken of the following dimensions of cost.




= Electronic recordkegping, though it can be considerably more efficient than keeping
paper records, is not costless and can be intensaly burdensome where charities are
asked to keep huge volumes of information for years.

=  Themargind cost of conveying acommunication over the Internet is extremely
modest. Rigid accounting rules applied without the benefit of safe harbors or
reasonable aternatives could easily cause the costs of accounting with respect to
sending a given communication over the Internet to exceed the costs of sending the
communication, thereby iminating efficiencies the charity sandsto gain from using
the Internet.

Appropriate guidance should be issued now, even though the technology will continue to
evolve. TheIRS should not refrain from issuing guidance because of a concern that
evolution of the technology will make the guidance obsolete. The protocols and software we
will use to take advantage of the Internet will undoubtedly evolve over time, but its
fundamentd characteristics will not. It will dways be anetwork of networks. It will dways
be decentrdized and user-driven. And it will dways dlow one party to connect its
information with information made public by awholly unrdated party in a speedy and nearly
seamlessway. Therefore, answers provided to these questions right now that address the
legal consequences of taking advantage of these fundamental aspects of the Internet will have
enduring value. Furthermore, even if certain agpects of guidance become obsolete, use of
current Internet technology has become so widespread, some amount of guidanceis essentid
to provide for consistent application of the tax laws for the immediately foreseeable future.

Guidance that addresses specific fact patterns should make clear that it illudtrates the
application of the law and does not provide an exhaudtive view of al permissble or
impermissible approaches. Given that many issues may be resolved based on facts and
circumgtances, and that the technology will evolve, it isimportant that exempt organizations
and examining agents be put on notice that revenue rulings, regulatory examples, and other
guidance addressing fact patterns does not and cannot address dl possible Situations.
Activities conducted in kegping with the rules of the gtatute and regulations are permissible,
even if they are not pecificdly included in guidance presenting the same legd issue.

It is appropriate to provide answers in piecemed fashion rather than one comprehensive
guidance project, provided that there is a consstent approach to andyzing the features of the
technology. ThelRS hasrightfully raised awide variety of questions arisng under many
different Code sections and regulations. It would be extremely difficult to provide answers
to so many different questions in asingle guidance project. Furthermore, while the answers
to some of these questions may best be addressed through amendments to the Treasury
Regulations, useful guidance may be provided on many others through revenue rulings or
even audit guiddines. Aslong asthe various projects reflect consstent principlesand a
consgstent understanding of the technology, any series of guidance projects that can publish
items quickly should be beneficid to the charitable sector.




Technica Overview of the Internet

The Internet is a network of networks. It is not amonoalith. It isnot controlled by any
centra authority. And it isnot any single piece of hardware of software that connects al users.
At its edges, it may consst of asingle unaffiliated computer user. That user isin turn connected
to other users through some form of network. It may be alocal areanetwork operated by the
user’semployer or educationd ingtitution. It may be anetwork of users sharing a common
Internet Service Provider (ISP) who use their tedlecommunications lines to contact the same host
computers. That network may have direct accessto the Internet or it may be part of adill larger
network, but eventualy, it will be connected to the very high speed tdlecommunications lines
known as backbone that link the Internet at its core.

All networks have devices on them caled routers that direct traffic. Messagestrave into
arouter’ sinput ports. Address information on the message is read and compared againgt routing
tables that indicate how the message should be directed to move it closer to its ultimate
degtination. On aloca area network, that may mean that the router takes a message from
Employee A and directsit right to Employee B. On the Internet, that may mean that a message
goes from auser, to hisloca area network, to the host computer a his Employer’'sISP, to a
router on the Internet backbone, to another router on the Internet backbone, to yet another router
on the Internet backbone until it reaches arouter that is connected to a network that is part of the
address, to that network, and down progressively until it reaches the intended individud
addressee.

The routing process is dependent on a centraized system for assgning Internet addresses.
Thereis nothing about an Internet address that necessarily associates the address with any unique
physical location.> Unlike an address on apiece of paper mail which describes a unique location
and which can be routed by sending it north, south, east or west, an address on an Internet
message is meaningful only if the routing table can associate the address with alocation on a
subsdiary network connected to the router or another point of presence on the Internet so that the
router can determine how to move the message closer to its destination. Although there are
informal conventions for assigning address extensons, higtoricdly, drict rues have not been
enforced. Therefore, there are some nonprofit organizations with *“.com” addresses, and some
for-profit entitieswith “.org” or “.edu” addresses.

Another key dement that makesit possble to pass messages back and forth over the
Internet is auniform set of protocols for formatting and addressing messages. Two key
protocals, Internet Protocol and Transmission Control Protocol, alow computers with very

! The organization that oversees assignment of these names and numbersisthe Internet Corporation for Assigned
Names and Numbers (ICANN), a private nonprofit founded in 1998 to take over functions previoudy performed on
aless sysematic basis by the researchers and government officials who created the Internet. Historicaly, only one
company, Network Solutions, has registered domain names (e.g., www.xyz.com). Recently, five other companies,
induding America Online, have been authorized to register domain names, and otherswill be added in the near
future. There arethreelarge regiona associations for the entire world, APNIC (for Asa/Pecific), ARIN (for the
Americas and sub-Saharan Africa) and RIPE (for Europe), that assign Internet Protocol addresses (addressesin
numbers that the routers can use rather than the domain names people can remember).



different technica specifications, running different software on different technica platformsto
communicate with each other.

A web steisaset of web pages, each with its own Uniform Resource Locator (“URL”),
that have asubsdiary rdationship to asingle home page. The web dte is stored on one or more
computers caled servers. A server could have the capacity of apersona computer or could be
extremely powerful and hold many times as much data. The server has aphysical location. It
could be in acharity’ s office. It could dso be in a“data center,” which is afacility mantained
by acompany that offers Web hosting and houses hundreds of servers and technica personnel
who keep them running 24 hours a day, seven daysaweek. If acharity chooses a data center for
its Web hogting, it can either buy a server and rent rack space on which to keep it or it can rent
the server itsdlf from the Web hosting company. The company will aso provide maintenance for
afee, ensuring that the server operates as expected.

When amember of the public wants to get access to aweb site, she submits aweb
address, technically caled a Uniform Resource Locator (“URL”), through the web browser
software running on her computer. The browser formats the request so that it can be transmitted
according to Hypertext Transfer Protocol. The user’ s request travels acrossthe user’s
communication line (e.g., modem, cable modem, DSL) to one of the central computers operated
by the user’ s Internet Service Provider (ISP). From the | SP the request goes out on an ultra-
highspeed line, through centra routing points where lines used by various | SPs connect, to aline
that connects to the server where the destination web sSite is housed, wherever that may be
physicaly located in the world. The server responds by sending the information needed to
display the web site back to the user at the user’s Internet address, again using Internet protocol.
Internet communications are divided up into packets, each one of which is addressed and coded.
The packets may each travel very different routes over different transmission linesto reach the
ultimate degtination where the packets are reassembled.

Hyperlinks are afunctiond tool that can be incorporated into an e-mail message or aweb
ste. They may appear as adisplayed address for another Site or as agraphic image. Clicking on
the link causes the routine built into the link to run, issuing a request to see the web site whose
addressisbuilt into the link. The link functions when the user clicksonit. Thelink can carry
the user entirely to the new Site, with no way to return to the origina ste other than to use the
“back” function of the web browser. Alternatively, the link can function as a“framing link,”
causng anew copy of the web browser to start running on top of the existing copy, leaving the
existing copy of the web browser and the original site ftill visible in the background. Sites can
aso have aframe of their own. Clicking on alink may leave the origind St€ sframein place
but change the content that appears insde the frame to be that of anew gte.

With that very smplified summary in place, there are some key characterigtics of the
Internet that are relevant for purposes of tax andysis. The Center for Democracy and
Technology (asection 501(c)(3) organization) has summarized some key characteristics relevant
to eection law analyssin its report “ Square Pegs in Round Holes” available on its Site,
www.cdt.org. Thelist seems gpt and is reproduced here. Compared with other communications
media, the Internet isuniquely --



Decentralized. There are no gatekeepers. It isa“anetwork of networks.”

Global. Accessto sites and users around the world isimmediate. Physica distance becomes
irrdlevant to the ddivery of information. Connections to the physica world are not important or
even knowable. For example, there is no way to know the physica location of the server you are
accessing to view aweb site. Indeed an e-mail address cannot be used to verify the physica
location of someone sending or receiving e-mal.

Abundant. AsCDT says, “The Internet can accommodeate a virtualy unlimited number of
speakers.”

I nexpensive. Messages can be digtributed to a mass audience at a modest or even trivia cost.

Interactive. Again asCDT says, the Internet, “alows responsve communications from one-to-
one, from one-to-many, and from many-to-one.”

User Controlled. Usersdecide not only which communications they will send but dso which
communications they will accept. With hyperlinks in particular, a user must initiate accessto a
dte very much asacdler mug initiate atelephone cal or atdevison viewer must sdlect a
channd on atdevison st.

The flexibility and cost savings that the Internet makes available have prompted many tax-
exempt charities to move forward quickly in implementing Internet-based activities. The fact
that the Internet is, fundamentally, a communications technology does not change the law that
applies to the charitable organizations that are using it. However, as Announcement 2000-84
makes clear, use of the Internet does raise some interesting questions about how that law applies
when certain activities are conducted with the speed and flexibility that the Internet alows.



Generd |ssues

1. Does a website constitute a single publication or communication? If not, how should it
be separated into distinct publications or communications?

A web site should be consdered a single publication or communication only if dl the
facts and circumstances support that characterization. In many ingtances, the facts and
circumgtances will indicate that it is more gppropriate to treat a Sngle Ste as containing multiple
communications. There are many ways an organization can indicate that discrete portions of its
web site shoud be viewed as separate communications. The separation may be clear from the
nature of the content, from the division into multiple pages that are linked in particular ways,
from the insartion of messages that gppear when moving from one part of the Ste to another, or
from other techniques. The IRSwill need to look at aSte in detail to determine whether and
where these separations exist.

Whether or not asingle web site is consdered to contain a Sngle message or multiple
messages will be a critica legd issue whenever a charity and a non-charitable organization, like
an afiliated section 501(c)(4) organization or ataxable corporation, maintain asingle web ste.
It is common to have such an arrangement where one entity has awell-known name that is part
of the URL and the public finds the affiliated entities by starting with the best known party, eg.,
Acme Corporation and the Acme Foundation. Section 501(c)(4) organizations are permitted to
engage in some amount of political campaign intervention, an activity thet is entirely forbidden
to section 501(c)(3) charities, and other entities, like trade associations and corporations, may
engage in asubgtantiad amount of it. Furthermore, section 501(c)(4) organizations and many
other entities that may be affiliated to a section 501(c)(3) charity are permitted to engage in an
unlimited amount of lobbying while charities may devote only an insubstantid portion of their
activitiesto influencing legidation. If ajointly maintained web Steis consdered asingle
communication or publication, then the charity may be treated as having partid responsbility for
lobbying and political communications on the Site, even if the charity and the other organization
have been dutifully alocating expenses for building and maintaining the Site.

This question as to whether a Sngle Ste condtitutes one or more communications also
arises when a charity that has made the eection under section 501(h) is calculating its lobbying
expenditures. If aweb dte isasngle publication, the expenses to be identified as lobbying
expenditures will depend upon application of the “same specific subject rule’ of Treas. Reg.

§ 56.4911-3(8)(2).Z Under that rule, al expenses atributable to materia in asingle multipurpose
communication that is on the same specific subject as the lobbying materia must be included in
lobbying expenditures. If aweb Ste can be divided into multiple communications, then expenses
attributable to material on the same site and on the same specific subject but contained in a
different communication would not be included in lobbying expenditures. The existing

examples under the regulation discuss multipurpose communications in the forms of pamphlets

or newdetters where the edges of the paper define the boundaries of the communication.
Therefore, they do not address the question raised here as to when one communication ends and
another begins.

2 Thisrule provides that in allocating expenses, the charity “must include all costs attributable to those parts of the
communication that are on the same specific subject as the lobbying message.”



Given theinfinite variety of ways in which web stes can be designed and presented, 1S
believes that whether aweb Ste contains one or many communications must depend upon the
facts and circumstances of the Stein question. Although the different pages of aweb Site each
have adisinct URL, the divison into pagesis at the discretion of the Stedesigners. A web Site
issmply acollection of files residing on one or more servers. The technology does not demand
that dl of the information accessible from the arting point of a particular home page or URL be
organized in any particular fashion or with any particular divisons. A designer can eect to
include or not to include screens that gppear warning users that they are leaving one site and
going to another. Links between different pages or sites can be arranged as “framing links’ that
open anew copy of the browser with a smaler window on top of the existing site. Pages need
not be of uniform length. And the “look and fed” of a page, which is often the chief indicator to
auser of whether or not she has migrated to a different “site” — even if they continue to access
information posted by the same organization on the same server under the same files headed by
the same URL — isamatter of grgphic design, not technologica requirements. Each of these
mechanisms gives the user adigtinct indication of a separation between communications, but
requiring organizations to separate communications by using a specific agpect of design or any
other specific mechanism would be hard to justify as alega and technologicad matter and could
present atrap for the unwary.

If a section 501(c)(3) organization and a section 501(c)(4) organization can share office
gpace, personne, and other resources without necessarily triggering attribution, then it seems
they should also be able to share aweb steif they identify which organization is responsble for
which materia presented on the web ste, and they alocate expenses carefully. 1S recommends
that the IRS confirm the broad gpplication of this principle, in published guidance providing that
materid presented on a Sngle web site can be divided into multiple discrete communications if
the organization sponsoring the site provides graphic, textud and/or other signas showing where
the discrete communications begin and end. (For these purposes, aweb page would be defined as
al the materid retrieved by aweb browser from a specific URL. A web site would be defined as
a collection of web pages related to each other through their common subsidiary relationship
with ahome page)) An examplein the guidance might discuss a corporation that maintains a
web ste that includes pages describing its company foundation. The pages that discussthe
foundation are devoted solely to the foundation and its activities. They are accessible from other
portions of the site through buttons |abeled with the foundation’s name. The corporation’s Site
aso contains materid on its home page and other pages that discuss specific legidation and the
corporation’s pogition on the legidation. Given that the Ste uses demarcations between pages
and aclear labeling of the foundation as a subsdiary part of the corporate family, thereisno
reason to give the foundation any responsbility for the lobbying communications dsawherein
the web site. Another example could describe a section 501(c)(4) organization affiliated with a
section 501(c)(3) organization that dso maintains a separate segregated fund used to fund
political activities. The section 501(c)(4) organization maintains aweb Ste that contains pages
devoted solely to the affiliated 501(c)(3) organization and pages devoted soldly to the separate
segregated fund, though users cannot link directly from the segregated fund pages to the section
501(c)(3) pages or vice versa. The example would conclude that under these circumstances, the
communications by the section 501(c)(4) organization would be treated as separate from the
communications by the section 501(c)(3) organization. In particular, the political activities of the



segregated fund would not be attributed to the section 501(c)(3) organization based on the fact
that they shared thisweb Ste. The law permits a section 501(c)(4) organization to maintain
relationships with both a section 501(c)(3) organization and a separate segregated fund, provided
that expenses are dlocated properly, and the section 501(c)(3) organization does not engage in
impermissible politica campaign intervention or contribute ingppropriate assets to the segregated
fund. The organization of the web ste Smply reflects the permissble legd structure. Aswas
dated in the FY 1993 Continuing Professiona Education Text, “So long as the organizations are
kept separate (with appropriate record keeping and fair market reimbursement for facilities and
sarvices), the activities of the IRC 501(c)(4) organization or the PAC will not jeopardize the IRC
501(c)(3) organization’s exempt satus.” Jack Reilly and Judith Kindell, “Election Y ear 1ssues”
Exempt Organization Technical Ingtruction Program for FY 1993, 439 (“Election Y ear Issues’).

Any guidance providing specific examples must take care to note that the examples are
not exhaustive and that organi zations may separate communications with avariety of techniques,
not dl of which are described in the guidance.

2. When allocating expenses for a web site, what methodology is appropriate? For
example, should allocations be based on web pages (which, unlike print publications,
may not be of equal size)?

Any reasonable methodology should be appropriate for performing this aloceation.

The need to do dlocation arises in connection with caculating UBIT and reporting
lobbying expenditures. The current regulations on dlocating expenses for facilities that are used
both for exempt purposes and for unrelated trade or business activities provides as follows:

Where facilities are used both to carry on exempt activities and to conduct unrelated trade
or business activities, expenses, depreciation and smilar items attributable to such
facilities (as, for example, overhead) shdl be alocated between the two useson a
reasonable bass.  Similarly, where personnd are used both to carry on exempt activities
and to conduct unrelated trade or business activities, expenses and Smilar items
attributable to such personnd (as, for example, items of sdary) shall be dlocated

between the uses on areasonable basis. Tress. Reg. 8 1.512(a)-1(b).

This regulation does not specify a particular methodology, saying only that there must be a
“reasonable bass’ for the dlocation. In Renssdlagr Polytechnic Inditute v. Commissioner, 732
F.2d 1058 (2d Cir. 1984), it was held that alocating expenses based on afraction that puts total
time for unrelated use in the numerator and tota time for use in the denominator was an
acceptable method. In an Action on Decison (AOD 1987-014, June 18, 1987) that concluded
not to seek awrit of certiorari on this case, the IRS continued to object to the taxpayer’ s position
but acknowledged that the government risked losing the issue in litigation unless and until the
section 512 regulations were modified. As there has been no change to section 512 or this
regulation to limit the methodol ogies that may be used when dlocating expenses for aweb dte
as opposed to any other asst, clearly any methodology with areasonable basis should be
appropriate. When determining how to allocate costs associated with both an exempt
organization periodica and other activities of the exempt organization, Trees. Reg. 8§ 1.512(a)-
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1(f)(6) requires the use of a*“reasonable method of alocation.” The regulation provides that
sdaries may be alocated by time devoted to the relative activities, occupancy costs based on the
gpace devoted to the relaive activities, and depreciation based on the degree of use of the
particular asset by the rdlative activities.

Smilarly, a charity making the dection to messure its lobbying activities as provided
under section 501(h) must make a “reasonable adlocation” between the amounts spent on
lobbying and amounts spent on nonlobbying in its membership communications. Treas. Reg. 88
56.4911-3(a)(2)(ii); 56.4911-5(f)(8). The examplesin Treas. Reg. § 56.4911-3(b) that illustrate
reasonable dlocations are dl based on lineage or pages. Examples 2, 3, and 8 under Tress. Reg.
§ 56.4911-3(a) dl endorse alocation based on number of pages with lobbying communications
as compared to number of pages without lobbying communications. Example 11 provides for
alocation based on the number of lines in the document containing lobbying communications
out of the total number of lines and concludes that such alocation isreasonable. Lineageisaso
mentioned in Treas. Reg. 8§ 56.4911-5(e)(2) as the base to be used in dlocating the mechanical
and digtribution cogts for a communication directed to members that contains both direct
lobbying and grassroots lobbying. Example 12 requires that where two letters “ of equa length”
aremaled in asngle enveope, one containing alobbying communication and the other not, haf
of the mailing costs must be alocated to lobbying, suggesting that the length of the textua
communications is a reasonable basis for alocation. Example 7 aso endorses dlocation based
on the length of articles. Example 10 says nothing about the methodology used to determine that
one haf the cogts of a document can be attributed to a bona fide nonlobbying purpose, but it
describes use of membership and nonsubscriber percentages to alocate the lobbying portion of
the expenditures associated with the document. The example concludes that the dlocation is
reasonable. Again, as neither the statute nor regulations have changed to say that dlocation of
expenses related to web sites should be treated differently than any other alocation, eecting
charities should be able to use any “reasonable dlocation” for determining what portion of web
Ste expensesto treat as lobbying expenditures. If they wish to use lineage to make dlocations,
that should be their prerogative. However, as these are examples and not rules, a charity should
be able to choose a different alocation method if it can judtify it as reasonable.

An decting charity will have two types of web Ste expenses that it will have to dlocate
when reporting its lobbying expenditures. the fixed expenses of building the Ste and the
margind expenses for maintaining it and updating it over time. Asthe web Steisan asst, the
fixed costs for building it should be alocated as any other common cost would be. 1t isthe
margina expenses that may be abit more chdlenging. If the lobbying communication takes up
only a portion of the Ste, then only a portion of the margina expenses for maintaining the site,
including the cogt of the labor to make changes and the cost of maintaining an Internet
connection to the server, should be alocated to lobbying expenditures, but determining how to
caculate that proportion isnot clear. 1S recognizes that caculating a proportion based on pages
with lobbying content will not work precisely on aweb dite, in part because pages on the web
can be of dramaticdly different length, even if they include only text, and in part because the
web dlows for multimedia communications, meaning that a page that is reaivey short in
lineage may contain far more information than alonger page through use of audio or video dlips,
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or graphics®> Charities often use time devoted to various functions by full-time equivaents as a
basisfor alocation, and that may work for these expenses aswell. However, other options
should be available.

In recognition of the current legd standard in both the UBIT and lobbying areas, which
dlows the charity to use any reasonable method, and in recognition of the difficulty of
identifying sengble content- driven methodol ogies for dlocation when the content of the Steis
condantly shifting, the IRS would be encouraging compliance and streamlining enforcement
efforts for agentsin the field if it endorsed one or more reasonable methods for alocation. For
example, it could dlow charities making the election under section 501(h) to dlocate the
margina cogts of conveying alobbying communication over aweb ste in the following fashion.
Electing charities dready have to record al of the direct costs of preparing the content of the
lobbying message that will appear on the web ste. (They have to record thistime regardless of
whether the lobbying message is going out over the web. Asitisvery likdy they will usethe
same content in more than one form, this should not require them to track an item they do not
currently track.) If they were aso to record the direct costs of preparing al of the other content
posted on the web site — thiswould most likely be anew item for them to record, but could be
captured -- they could compose an dlocation fraction with the direct costs of preparing lobbying
materid that goes on the web dte in the numerator and the direct costs of preparing all content
that goes on the web site in the denominator. This dlocation fraction could then be used to
identify the proportion of the margind costs of maintaining the web site, such as the cost for the
webmaster’ stime, the cost for bandwidth connecting the site to the Internet, and the cost of web
hosting, where applicable, that should be treated as lobbying expenditures. 1S again stresses that
the gpplicable legd standard should alow for any reasonable method of dlocation. We
recommend publishing guidance that endorses this method as one safe harbor for adminigrative
convenience and to encourage compliance. Asaways, any guidance that describes a safe harbor
needs to emphasi ze that there are many other options for meeting the applicable lega standard.

3. Unlike other publications of an exempt or ganization, a web site may be modified on a
daily basis. Towhat extent and by what means should an exempt organization maintain
the information from prior versions of the organization’sweb site?

Thereis no pecific statutory provison requiring charities to keep an archive of dl of
their publications. Section 6001 states that an organization must keep such records asthe IRS
may require. The IRS has the discretion to require such records as the IRS believes are needed to
show whether or not ataxpayer isliable for atax. The regulations require an exempt
organization to keep permanent books and records to substantiate how it has caculated any
UBIT liahility it might have as wdl as sufficient records to substantiate the itemsit is required to
report on its Form 990. See Treas. Reg. 88 1.6001-1(a) and (c¢), 1.6033-2. Thereisno specific
referencein the regulations to any requirement for kegping an archive of publications.

3 Allocation across a base determined by the memory storage needed for one communication as against another
might be atheoreticaly purer modd, but it would be thoroughly impractica. Memory demands can differ based on
decisons made by a programmer structuring the web site that have nothing to do with the volume of content, and
parsing these memory demands fingly to compare what it takes to store some lines of text on one page and avideo
clip with graphics and text on another would be very time consuming and not perfectly accurate. Furthermore, such
amethod does not solve the problem of acongtantly changing alocation percentage as changes are made to the site.
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To create a recordkeeping requirement specificaly targeted to web sites maintained by
tax-exempt organizations would be arbitrary unless the IRS smultaneoudy created a comparable
requirement for al publications created by tax-exempt organizations, in whatever form, or the
IRS imposed a comparable requirement for al web stes whether maintained by tax-exempt or
taxable organizations. If the reason for such anew recordkeeping requirement is the specia
relevance of publications in determining whether a tax-exempt organization meets the activity-
based requirements for exemption in provisions like section 501(c)(3), then there is no basis for
distinguishing between web stes and publications in other forms. The IRS has never seen fit to
write aregulation imposing such a requirement for a comprehensive archive of publications,
presumably because it has recognized that it would be unreasonably burdensome and would
ultimately work at cross purposes with enforcement. At a certain point, an agent can be flooded
with so much information that cannot be searched in any systemtic fashion that the relevant
information is buried and, as a practica matter, cannot be found. If the reason for the
requirement isthat web stes are particularly ephemerd — ahard argument to make when
telephone calls leave even less of atrace and have not been the subject of any particular
recordkeeping concern — then that concern should apply equaly to web stes maintained by
taxable organizations that may well contain vita information. In fact, given that taxable
organizations are barred under section 162(e) from deducting certain lobbying and political
expenditures, the IRS could have as much reason to want to review a taxable organization’s web
stefor lobbying or politicd materia as it would to review a section 501(c)(3) organization’s
web ste for the same content. Again, the IRS has not suggested that it is interested in imposing
such asweeping and burdensome requirement on both taxable and tax-exempt organizations. In
light of the potentia for serious inconsistencies that would arise, 1S believes that the IRS would
be making an unreasonable and arbitrary use of its authority were it to impose any new specific
recordkeeping requirements targeted only to web sites maintained by tax-exempt organizations.

From a practica perspective, IS notes that it would be incredibly burdensome for a
charity to have to retain a copy of every verson of itsweb Ste ever posted. Particularly for large
universities and research inditutions that maintain hundreds of sites and web pages, ensuring
compliance would be daunting and would consume substantia resources with no demondtrated
benefit for tax enforcement.

| S recognizes that agents typicaly begin an audit by requesting certain standard
information, including copies of al of an organization’s publications. Thereis no reason that use
of web sites needs to change what the agents request, and it is reasonable to expect that the agent
will be referred to an organization’s web gte, if it has one, in response to such arequest.
Software used in building and maintaining web stes and the serversthat host them typicaly
creates logs showing ahistory of the changes made to aweb site. If an agent has areason to be
concerned about an organization’ s web Site asit existed during a prior period, the agent can
certainly inquire as to whether that version of the site can be recongtituted and produced. It may
well be possible to do. However, it should aso be made clear to agents that no negative
inference is to be drawn from the fact that an organization does not have a comprehensive
archive showing dl theincarnations of dl of itsweb stes. To avoid misunderstandings, 1S
recommends that guidance be issued to agents through the Interna Revenue Manua making
clear (8) what kind of requests for web site information they may have a reasonable expectation
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of having satisfied in the course of an audit and (b) no negative inferences are to be drawn if a
request for web site information does not produce a comprehensive archive of everything the
organization has ever posted on the web, or does not produce a site asit existed on a specified
date or range of dates.

4. Towhat extent are statements made by subscribersto aforum, such asalistserv or
newsgroup, attributable to an exempt organization that maintainsthe forum? Does
attribution vary depending on theleve of participation of the exempt organization in
maintaining the forum (e.g., if the organization moder ates the discussion, acts as editor,
etc.)?

A tax-exempt charity should not be held responsible for satements made by individuds
who are not authorized to spesk on the charity’ s behdf, including individuas who participate in
on-line exchanges sponsored by the charity. Furthermore, the answer should not change, and no
atribution should arise if the charity monitors the on-line exchange to protect againgt libel,
watch for infringements of intelectua property rights, ensure civil debate, or enforce other
content-neutral standards.

The presentation of public lectures, forums, or debates is an established method of
educating the public. Rev. Rul. 66-256, 1966-2 C.B. 210. When broadcasting over the radio, the
IRS has clearly recognized that a charity can provide aforum for speskers without having
statements made by those speakers attributed back to the charity. See Rev. Rul. 74-574, 1974-2
C.B. 160 (hosting forums for politica candidates). The fact that aforum or debate is presented
over the Internet rather than in person or through broadcast media should not affect its
fundamentally educationa nature if it otherwise meetsthe criteriaestablished in thisruling. 1S
emphasi zes the second of the generd principles articulated & the beginning of these comments.
The Internet is fundamentally a communications technology, and the legdl implications of its use
should be andyzed accordingly. Thus, the fact that the Internet makes it possible for individuds
in remote locations to exchange views, not necessaxily in rea time, should not trigger a harsher
rule on attribution than gpplies to discussion, forums and exchanges conducted in person. The
nature of the communications has not changed even though they can take place with greater ease
and flexibility. Furthermore, exigting guidance provides that a charity is not held respongble for
the content of lobbying or poalitical communications produced using facilities the charity has
provided. The IRS has ruled that a college or university can provide facilities and support to a
campus newspaper that takes positions on candidates for public office and can offer a course that
requires students to work on apolitical campaign as part of learning about the electora process
without violating the regtrictions of section 501(c)(3). See Rev. Rul. 72-512, 1972-2 C.B. 246;
Rev. Rul. 72-513, 1972-2 C.B. 246.* None of these rulings requires the charity to engagein any
type of censorship. The software and server capacity needed to support on-line chat, lig-serves

4 It may beingructive to revisit the American Council on Education Guiddlines on Questions Relating to

Tax Exemption and Political Activities. Se

http:/Amwww.acenet. edu/washington/l egal updete’2000/07july/quiddineshtml . Developed in 1970, the guiddines
received unofficia support from the IRS. They address an issue of particular interest; use of the organization’s
facilities. They state, “Educationa ingtitutions traditionally have recognized and provided facilities on an impartia
basisto various activities on the college campuses, even those activities which have a partisan politica bent, such as,
for example, the Republican, Democratic, and other politica clubs. This presents no problem.”
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and other on-line exchanges should be understood as just another facility. If acharity makesthe
facilities available and does not favor or discredit any particular view, the charity should not be
forced to take any more respongbility for the communications produced than it receives when it
provides an office and computers to a student newspaper.

The IRS s own discussion of attribution of acts of individuas to section 501(c)(3)
organizations in training materids for agents sates asfollows

Asin other Stuations where the political campaign prohibition is concerned, the
determination of whether the act of an individua will be attributed to an IRC 501(c)(3)
organization is based on reevant facts and circumstances.

See “Election Year Tax Issues” 435. The materids go on to say that with respect to individuas
who are not officias but may be employees or members, “There must be redl or apparent
authorization by the IRC 501(c)(3) organization of the actions of the individuds other than
officids before the actions of those individuals will be attributed to the organization.” 1d. at 436.

In Rev. Rul. 74-574, acharity operating a broadcast station aired a candidate forum and
provided explicit on-air disclaimers to the audience that the views expressed are drictly those of
the candidates. Given that attribution requires red or gpparent authority to speek for the
organization, the disclaimer has the effect of nullifying any apparent authority the spesker may
have. TheIRS could incorporate a comparable fact pattern into new guidance for on-line
forums, specifying that where the charity sends a satement to new subscribersinforming them
that views posted in the online exchange represent the views of the individuas pogting them and
do not in any way represent the views of the charity sponsoring the on-line exchange, the
participants views will not be attributed to the charity.

Any guidance that isissued addressing ot line exchanges should aso make clear that no
attribution occurs as aresult of the charity monitoring the chat or lig-serve or moderating the on-
line forum for purposes of maintaining civility, kegping discussions on topic, protecting
intellectua property rights, or otherwise enforcing content-neutra andards. Althoughit is
possible to exhibit bias when exercising thiskind of editorid authority, for purposes of
publishing aruling, charities should be assumed to be using such authority in good faithand ina
waly that does not discriminate based on a speaker’s point of view. Rev. Rul. 86-95 specificaly
dates that “[A] forum held for the purpose of educating and informing the voters, which provides
fair and impartia trestment of candidates, and which does not promote or advance one candidate
over another, would not condtitute participation or intervention in any political campaign on
behdf of or in opposition to any candidate for public office” The ruling specificdly blessesa
forum with moderators selected by the charity who are “nonpartisan and independent,” do not
comment on the questions and do not imply approval or disgpprova of the candidates. The same
principle should gpply to permit charities to serve as neutrd moderators without triggering
attribution of the statements of participants to the charities regardless of whether the discusson
being moderated takes place in person or over the Internet. A charity that could be shown to be
using editorid authority to favor aparticular point of view would not be protected by the ruling.
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Findly, dthough the exigting published guidance discusses attribution of statements only
as related to lobbying or political candidates, the same principles should apply generdly in
determining whether a statement should be attributed to a charity. Thus, charities should not be
given respongbility for comments made in ontline exchanges that could cause a corporate
sponsorship payment to be recharacterized as a payment for advertisng or that could otherwise
cause the charity to be viewed asimproperly benefiting private interests. Views expressed in on
line exchanges should be treated as the unique responsbility of the individud posting them and
the organizations on whaose behdf they are authorized to speak and not of the charity providing
the fadility for the ontline exchange.

Political and L obbying Activities

1. What facts and circumstances arereevant in determining whether information on a
charitable organization’s website about candidates for public office constitutesintervention
in a political campaign by the charitable or ganization or is permissble charitable activity
consistent with the principles set forth in Rev. Rul. 78-248, 1978-1 C.B. 154, and Rev. Rul.
86-95, 1986-2 C.B. 73 (dealing with voter guides and candidate debates)?

The determination should take account of al relevant facts and circumstances that affect
whether information is being presented in an impartia fashion that educates voters and does not
endorse or oppose any candidate. Permissible voter education should occur not only under the
circumstances dready addressed in Rev. Rul. 78-248 and Rev. Rul. 86-95 but dso under
additiona circumstances not addressed by those rulings but that satisfy the criteriafor

impartiality.

In both Rev. Rul. 78-248 and Rev. Rul. 86-95, the IRS has described the law as looking
to al relevant facts and circumstances to determine whether a section 501(c)(3) organization has
intervened in apolitical campaign.® Each ruling then holds that specific voter education activity
conducted in athoroughly nonpartisan manner does not congtitute campaign intervention. Rev.
Rul. 78-248 concludes that preparing voting records of al members of Congress or dl candidates
for aparticular office on awide variety of issues does not condtitute campaign intervention.
Conversdly, it holds that preparing a voter guide by administering a biased candidate
questionnaire or issuing a voter guide that compiles voting records on a salect group of issues
does congtitute campaign intervention. Rev. Rul. 86-95 holds that hosting a public candidate
forum that incdludes dl legaly qudified candidates with a neutra moderator and a pane of
knowledgeabl e independent persons to ask questions does not congtitute campaign intervention.
The fact that a charity publishes avoter guide or hogts a candidate forum on its web Site rather
than on paper or in person should not affect the gpplication of the andyss or conclusions from
theserulings. It isthe content of the voter guide, not its means of ddivery that makesiit
nonpartisan voter education according to Rev. Rul. 78-248. Similarly, and as discussed in our

® Rev. Rul. 80-282, 1980-2 C.B. 178 does not directly address voter education activities. However, it does apply a
facts and circumstances test for identifying campaign intervention. The ruling holds that an organization can present
legidative voting records in combination with the organization’ s views on the issues that were the subject of votes
without engaging in campaign intervention, provided it gives the materia limited distribution and does not time its
release to coincide with an eection campaign.
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response to question 4 in the General 1ssues section, it isthe roster of candidates, impartia
moderator, and independent questioners that cause aforum to be nonpartisan voter education.
Therefore, the fact that the audience views the forum over the web rather than in person should
not affect the forum'’ s trestment as nonpartisan voter education.

IS further believes that charities can provide candidate information on the web in
additional formats that may not be directly comparable to the permissible cases described in Rev.
Rul. 78-248 and Rev. Rul. 86-295 but that nonetheless condtitute nonpartisan voter education
consistent with the legal analys's presented in those rulings. In other words, the Stuations
approved as nonpartisan voter education in those rulings do not comprise an exhaudtive list of dl
the ways charities can do nonpartisan voter education. For example, the incorporation of links
into voter guides or candidate forums that alow usersto go to the candidates own web Stesto
see what they have said about particular issues does not affect the quaity of the materid as
nonpartisan voter educeation, provided that dl candidates are given an equa opportunity to
supply alink, al links are displayed and function in the same way, and the links are presented in
aneutral order, eg., dphabetical, that does not imply more favorable trestment for some rather
than others. The candidates would be shaping the communications reached by activating the
links as they would when responding to questions posed by a neutral moderator a aforum, or in
aquestionnaire. That their statements appear on a different Ste with a different gppearance
provides avisud cueto the viewer that the communications are coming from a source other than
the charity. The charity serves smply as aneutra assembly point for information, putting the
links together in one place to educate voters by giving them a convenient way to learn about
competing candidates and compare them. We emphasize that the links, in and of themsdlves, do
not cause the candidate communications to be attributed to the charity. (See amore detailed
andydgs of linksin responseto Question 2 in thissection.)  Again, the relevant facts and
circumstances are not exclusvely those identified in Rev. Rul. 78-248 and Rev. Rul. 86-295, but
any and dl facts and circumstances that bear on whether the charity is educating the publicinan
impartid fashion that does not express or imply endorsement of or opposition to any particular
candidate for public office.

IS aso believes that current law permits charities to include on their web sites messages
from individuds who are dso candidates, provided that it is made clear the individud is
gpesking in hisor her individua capacity or capacity as an officeholder, but not a candidate, and
the message does not discuss the individud’ s candidacy. This position is consistent with TAM
20004438, in which the Service suggests that charities may call on a candidate for public office
to speak in his or her individua capacity, provided that the organization "ensure{s| that the
candidate only speaksin his or her individua capacity and that no campaign activity occursin
connection with the event.” Indeed the “Election Year Issues’ articlein the FY 93 CPE Text
expresses the same conclusion with respect to live events. The fact that the candidate is
gppearing in text or avideo or audio clip conveyed over the Internet rather than in person or on
paper should not affect the legd andlysis. Thus, the way in which an individud is identified, and
what is said, or, more importantly, not said about his or her candidacy for office are relevant
facts and circumstances in determining whether information posted on a charity’ s web site about
someone who happens to be a candidate congtitutes campaign intervention.
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2. Does providing a hyperlink on a charitable organization’swebsite to another
organization that engagesin political campaign intervention result in per se prohibited
political intervention? What factsand circumstances areredevant in deter mining whether
the hyperlink constitutes a political campaign intervention by the charitable organization?

The answer to the first question is an emphatic “no.” Political campaign intervention
should not arise from any link, per se, regardiess of whether the link is to another organization
engaged in politicd campaign intervention or to a page maintained by a candidate or politica
party.

A link is nothing more than a URL for aweb page combined with asmal software
routine that automatically directs the web browser software to call up that page. The software
routine is activated by the user. More importantly, the originating Site that contains the link does
not have to have any kind of relationship with the destination site to establish the link. Unless
the originating Ste is usng words or images to display the link that are protected by copyright or
trademark laws, it does not need any permisson from the destination Ste to create the link. The
dtesare very likely to reside on different serversthat could be located on different sides of the
globe. The people programming the link may never have talked to the people responsible for the
degtination Ste. The degtination Site may look one way on the day the originating Site establishes
alink to it and look entirdly different aday or amonth or ayear later. Any changes are entirely
at the discretion of the destination site unless they have made a specific agreement with the
originating Site to the contrary or both Sites are under common control.

Even where the link connects two Sites that are under common control, such aswhere a
section 501(c)(3) organization and an affiliated section 501(c)(4) organization maintain separate
gtes, thelink does not erase the clear legal boundaries between the two organizations. If, as
discussed in the answer to the first question in the Gererd |ssues section, an affiliated section
501(c)(3) organization and section 501(c)(4) organization can share office space, personnd, a
name, and a single web ste without violating the requirements that apply to the respective
organizations, they clearly can create alink between their separate web sites without triggering
an automatic violation of the ban on palitical campaign intervention for the section 501(c)(3)
organization.

In the Announcement, the IRS observes as follows, “ The ease with which different web
stesmay be linked dectronicaly (through a“hyperlink”) raises a concern about whether the
message of alinked web Siteis attributable to the charitable organization.” 1S strongly disagrees
with the premise of this observation. There is nothing in the statute or regulations to suggest that
attribution should arise because technology makes it far eeser and more efficient for acharity to
give people access to wholly unrelated parties and their communications. An individua can use
the tdlephone to reach another party far more efficiently than regular mail or a persond visit, but
the IRS has never ruled that a charity risks attribution of statements made by awholly unrelated
party if it provides the public with that other party’s telephone number. In fact, quite to the
contrary, Example 8 in Prop. Reg. 8 1.513-4(f) (the proposed regulations on corporate
sponsorship payments) specificaly permits a charity to provide a corporate Sponsor’ s street
address and telephone number as part of an acknowledgment. According to this example,
providing basic contact information does not, in and of itsdlf, cause the charity to be trested as
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promoting, endorsing, or otherwise adopting the activities or communications made by the party
to be contacted. Theidenticd principleisa issue when acharity provides alink on itsweb Ste
to another party’s Ste, and the proposed corporate sponsorship regulations got it right.

A smilar principle dso gpplies in answering the fourth question from the Generd Issues
section that asks when communications offered as part of an on-line exchange should be
attributed to the charity that provides the eectronic facilities for the exchange. As discussed a
length in the answer given above and congstent with the current guidance (both published and
unpublished) cited therein, no attribution should occur if the charity has made clear to the
participants thet all statements offered on the exchange are those of the participants and not of
the charity, and any monitoring or editing that the charity conducts does not discriminate for or
agang particular points of view. In keeping with this approach, if a charity provides a set of
links intended to offer users an opportunity to review the full range of points of view being
presented in a debate on an issue or the full range of mgjor party candidate positions on atopic,
and the charity scrupuloudly ensures that the presentation does not favor or discriminate againgt
any of the points of view, the fact that users can engage the links to review positions expressed
by others should not cause those third party views to be attributed to the charity nor should the
linksimply that the charity endorses any of the candidates or positions expressed on those other
gtes.

Asfor the second question, the relevant facts and circumstances are those establishing the
purpose the charity is trying to accomplish with the link. For example, a charity may assemblea
ligt of gteswith useful information on a particular subject and offer it to Site users or e-mal
recipients with a clear satement that it is recommending the sites and providing links for the
quality of their information on a substantive topic. Some of these Stes may contain multiple
communications, including both the information the charity recommended and statementsin
support of or in opposition to particular candidates for public office. If the charity has provided
the link as an educationd resource, the existence of campaign intervention on the linked ste
should not affect the linking charity’ s compliance with section 501(c)(3) requirements, assuming
the overdl pattern of the charity’ s links does not show an implicit effort to convey aposition on
acandidate. Asdiscussed in response to the previous question, if a charity provides a set of links
to candidate web Sites or party web sites, and the charity states that the god of offering the links
is voter education, and the links are presented in an impartial fashion that shows no bias in favor
or againg any candidate, the links should be viewed as furthering a charitable purpose and not as
campaign intervention. The context that the charity createsis what matters. The
communications found on the destination Site on the other side of the link should be relevant
facts and circumstances only if they are under the charity’s control or the charity hasindicated
that the link isintended to give the user access to specific communications on the other dte.

The exigtence of political campaign intervention cannot depend soldy or even predominantly on
what appears on alinked Site the charity does not control. Because no charity could be diligent
enough to monitor what gppeared on linked sites a dl times, charities would sacrifice the
benefits of links for the sake of protecting againgt unintentiona and otherwise uncontrollable
campaign intervention.

3. For charitable organizationsthat have not made the election under section 501(h), what
factsand circumstances areredevant in determining whether 1obbying communications
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made on the Internet are a substantial part of the organization’s activities? For example,
arelocation of the communication on the website (main page or subsidiary page) or
number of hitsrelevant?

Since the adoption of section 501(h) and the regulations under section 4911 defining
lobbying for eecting organizations and providing amethod for determining whether the
lobbying is substantid, there has been no guidance of practica vaue from the IRS telling non-
electing organizations what facts and circumstances are relevant in determining whether they
have engaged in substantia lobbying in violation of the requirements of section 501(c)(3). In
order to ensure that trestment is consstent regardless of the communications technology being
used, the IRS would need to issue guidance on the facts and circumstances relevant in
determining whether any communications and not just Internet communications conditute a
substantid part of an organization's activities. Guidance addressing only Internet
communications could lead to the erroneous conclusion that use of the Internet cresates or
eiminates arisk of lobbying activity, thereby causng non-electing charitiesto gravitate to
Internet communications or to avoid them obliquely.

Asfor determining when Internet- based |obbying activities become substantid for norn+
electing charities, GCM 36148 (Jan. 28, 1975) identifies factors to be taken into account
generdly in measuring substantidity of lobbying. These include the amount of money expended
for lobbying, the amount of volunteer time devoted to lobbying, the amount of publicity assgned
to lobbying, and whether the [obbying is continuous or intermittent as the relevant factors for
determining whether a non-electing charity’s lobbying activity is substantial. 1S believesthe
GCM can offer sound reasoning for nontdecting charities— it predates the adoption of section
501(h) and therefore applies to charities that not only did not but aso could not elect to measure
the substantidity of their lobbying solely by expenditures -- and that the use of the Internet
should not affect it. The cost savings the Internet makes available do not diminish the vaue of
the expenditures factor in determining whether lobbying activity is substantid. The charity will
have the opportunity to choose how to use the amounts saved. If they are spent on something
other than lobbying, the percentage of tota resources spent on lobbying will shrink, signaing
that lobbying overdl is aless sgnificant activity.

The factors mentioned in the GCM focus on the effort and resources expended by the
charity, not the reception it gets to its advocacy activities. The charity cannot control how many
people view its publicly accessble web ste. Therefore, in response to the specific question the
IRS has posed, the number of people seeking to review alobbying communication posted on a
web Ste as sgnaed by the number of hitsto the Ste, should not be rdlevant in determining
whether the charity’ s lobbying activity is substantial.®  Returning, as dways, to technical

® The question of whether the organization's or the audience’ s motive is relevant was involved when the IRS was
conddering the gppropriate trestment of associate member dues. Two technica advice memoranda (TAM 9416002
and TAM 9345004) and the FY 95 Exempt Organizations Technical Instruction program looked to whether or not
the individuas joining the organization as associate members were “bona fide membersin amanner smilar to other
members or whether they joined the association to obtain benefits that are not substantiadly related to the
organization’ s purposes.” See Sadie Copdand and Gerald V. Sack, “Limited Member Dues As Unrdaed Business
Income,” Exempt Organizations Continuing Professiona Education Technica Ingtruction Program for FY 95, 67.
The guidance that was ultimately published, Rev. Proc. 95-21, 1995-1 C.B. 686, concluded that the treatment of the
dues payments depended upon the organization’ s purpose for creating an associate member class, not the reason the
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fundamentds, we aso note that it may be impossible to determine whether users visiting the ste
are looking at the lobbying communication unlessit is the only materid presented on certain web

pages.

The placement of alobbying communication on aweb Ste may give some suggestion of
its prominence on an organization' s overal agenda, but that isdl it can do. Whether the
lobbying activities are substantia is measured by dl the factors showing the proportion of
overdl resources the organization devotes to them, not on the depth of its concern about the issue
being addressed. An organization can care greetly about an issue and Hill eect to limit the
resources it will expend to lobby on legidation affecting the issue. Findly, the Internet offers
charities a highly economica means for conveying messages that can alow the charity to create
aggnificant impact in return for amodest expenditure of resources. Again, in kegping with the
andysisin the GCM, the subgtantiaity depends upon arange of factors showing the activity’s
relative importance, including the resources expended and not including the response received.
There has been no change in the statute or regulations. Therefore the IRS has no basis for
abandoning the position taken in the GCM, which isin turn based on numerous cases, nor for
measuring the substantidity of Internet- based lobbying activities differently because of their
potentid impact. In keeping with our third generd principle, the IRS should avoid
interpretations of law that would block or diminate the potentid gainsin efficiency charities
gtand to gain from the Internet.

4. Doesproviding a hyperlink to the website of another organization that engagesin
lobbying activity congtitute lobbying by a charitable organization? What facts and
circumstances arereevant in determining whether the charitable or ganization has engaged
in lobbying activity (for example, doesit make a differenceif lobbying activity is on the
specific webpage to which the charitable organization providesthe hyperlink rather than
elsewhere on the other organization's website)?

The answer to the first question is clearly no. Asdiscussed in detail in response to
guestion 2 in this section, alink is a mechanism that dlows a user to trigger a short software
routine that will command the user’ s web browser to cal up a specific web site address
associated with the link. A link can be established unilateraly on the origin Site without the
permission of the destination Site. Unlessthe origin and destination Site are controlled by the
same people, the origin Site can never be certain what content will appear on the destination Site.
Its content may change drastically day to day. Also as discussed above, providing alink is
samply providing an address in cyberspace, ameans of contacting another party. If acharity can
provide the street address or telephone number of a corporate sponsor without implicitly
endorsing the sponsor, as the proposed regulations on corporate sponsorship clearly permit, then
the charity should aso be able to provide alink to another Site for aclearly identified non

associate members dected to join. The revenue procedure implicitly recognizes thet the organization can shape an
associate member classto serve a purpose but cannot control what ultimately motivates the individuals who elect to
become associate members. Similarly, a charity can control the content and placement of acommunication to
achieveitsintended purpose but it cannot control how its audience will react. Compliance with section 501(c)(3)
should not depend upon facts and circumstances beyond a charity’ s control.
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lobbying purpose and not have the link cause the lobbying conducted on the other sideto be
attributed to the charity.

Also as discussed in the response to question 2, alink between sites maintained by a
section 501(c)(3) organization and arelated organization does not automeaticaly cause the
section 501(c)(3) organization to be engaged in any lobbying that may be conducted through the
affiliated organization’s ste. If a section 501(c)(3) organization can share aname, an office, a
daff, and many other fadilities, including aweb ste, with an affiliated organization without
violating the requirements of section 501(c)(3), as the IRS has acknowledged that it can, it
certainly should be able to offer the public a convenient tool for moving from the section
501(c)(3) organization’s web Ste to the section 501(c)(4) organization’s web site.

Asfor the second question, the relevant facts and circumstances are again those
edtablishing the purpose the charity istrying to accomplish with the link. For example, if aweb
gteisestablished by a charity for the specific purpose of educating other 501(h) eecting
charities about the lobbying regulations under section 4911, and the educationd Ste contains
linksto severd sample sitesto illudtrate the difference between lobbying communications and
communications that are not lobbying because they make no reference to specific legidation, it
would beillogicd to conclude that the charity running the educationa Steisengaged in
lobbying. Itisoffering the links to illudtrate a point that has nothing to do with the content to be
found at the destination sites. If a private foundation presents links to sites maintained by each
of its grantees, it should not be held responsible for any lobbying activity conducted on the
grantee Stes. By identifying the Ste as belonging to a grantee, the private foundation is not
saying it endorses dl of the grante€' s communications. It is smply tdling the public that the
foundation has elected to provide support to the charity for some portion of its activities and then
offering the public away to find out how the grantee describesitsaf. Exactly what gppears on
the destination side of the link should not be given weight in determining whether there has been
alobbying communication unless the origin and destination Stes are under common control.
Any other rule would present an insurmountable barrier to use of links because a charity could
never be sure what content would be posted at the destination site when the charity wasn't
looking.

5. Todeterminewhether a charitable organization that has made the election under
section 501(h) has engaged in grassroots|obbying on the I nter net, what facts and
circumstances are relevant regar ding whether the organization made a “ call to action” ?

Tress. Reg. § 56.4911-2(b)(2)(iii), specificdly identifies the four circumstances under
which acommunication will be congdered to include a“cal to action.” Communications
contain acal to action if they (a) tell the audience to contact the legidature or government
officasinvolved in the legidation; (b) give the address, telephone number, or smilar
information for alegidator or employee of alegidative body; (C) give atear-off postcard or
gmlar materid for communicating with alegidator or government officid working on the
legidation; or (d) identify legidators asfor or against the proposa, as representatives of the
recipient or as serving on a committee that will vote on the legidation. Asthe Internet isSsmply
another form of communication, and these four versons of acall to action are al based on the
content of the communication and not itsform of tranamittal, there is no reason to vary from this
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definition when the communication is made over the Internet rather than by regular mail,
telephone, fax, newdetter, or other hard copy publications.

IS recognizes that to be consstent in this approach, alegidator’s e-mail address should
be treated as the equivaent of his or her street address or telephone number for purposes of
aoplying thisrule.  Therefore, if an Internet communication urges the recipient to send e-mail to
legidators, gives e-mail addressinformation for legidators, or provides a mechanism for sending
e-mail with prescribed content to legidators, it should be treated as containing acdl to action.

For a response with respect to the specid rule for paid advertisng in mass media
communications, please see our response to question 6, below.

6. Does publication of a webpage on the Internet by a charitable or ganization that has
made an eection under section 501(h) constitute an appearance in the mass media? Does
an e-mail or listserv communication by the organization constitute an appearance in mass
media if it is sent to mor e than 100,000 people and fewer than half of those people are
member s of the or ganization?

Although a discrete number of web Stes may have the characteristics to be considered
mass media, most charity web stes should not be considered mass media, and a charity posting a
web page should not be considered a mass media publisher. In addition, an e-mail or e-mall list
communication should not condtitute a mass media communication, irrespective of how many
people receive it.

Generdly, acommunication must contain an explicit cal to action in order to conditute a
grassroots lobbying communication. The section 4911 regulations create an exception for
communications in the form of paid advertisng that appears in the mass media and addresses
highly publicized legidation within two weeks of a scheduled vote. The regulations presume
that such acommunication contains a cal to action even if no explicit cal to action is present.

(The presumption can be rebutted with appropriate facts.) See Treas. Reg. 8 56.4911-2(b)(5)(ii).
The regulations define mass media as “televison, radio, billboards and generd circulation
newspapers and magazines.” See Treas. Reg. 8§ 56.4911-2(b)(5)(iii)(A). If the charity isitsdf a
mass media publisher or broadcaster, dl of the organization’s mass media publications or
broadcasts are considered to be paid advertisements, except for those portions of the publications
that are advertiang paid for by someonedse. Seeid.

Under the exigting regulations, the web is clearly not aform of mass media. Unlessthe
definition of mass mediais changed by regulations, a communication posted on aweb page will
not be a mass media communication, and communications appearing on web pages will be
grassroots lobbying communications only if they contain explicit calsto action The IRS could
use its authority to amend the regulations to expand the definition of what congtitutes mass
media. Given that the current definition for print media does not include al printed matter but
only newspapers and magazines with “generd circulation,” the IRS should seek consstency in
any expansion of the definition and include only those web Stes that have a comparable leve of
vighility. If asteismaintained by an decting charity, it should be subject to atest comparable
to the circulation test that applies for newspapers and magazines published by charities. An
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anadogy between aweb ste and a print publication would be more gpt than an andogy to a
broadcast gation given that there can be an infinite number of web sites but only a dtrictly
rationed number of broadcast stations because of the Size of the broadcast spectrum and licensing
limitations.  Thus, even if the regulations were amended to include some web Stes as mass
media, the subgtantid mgority of charity web sites could expect not to be mass media

Evenif the IRS were to disagree and choose to include far more web dtesin its definition
of mass media, communications that charities post on their own web sites should il not fall
within the mass media presumption because the charities should not be considered publishers.

By itsterms, the mass mediarule applies only to paid advertising or materia a mass media
publisher putsin its publications. The vast mgority of communications about specific highly
publicized legidation that charities post are not in the form of paid advertising currently. Under
the current regulations, to be publishers, charities need to own televison or radio stations, or
newspapers or magazines with circulation of 100,000 or more. The resources needed to post a
web Ste are dramaticaly smaller than those needed to publish a mass circulation newspaper or
broadcast from aradio or televison station. No licenses, transmitters, printing presses,
digtribution systems, or advertising departments are needed. With the advent of free web hosting
services, aweb dteiswithin reach of any organization with a volunteer who has some basic web
programming skills. Therefore, Smply sponsoring aweb site thet isfredy availableto all

Internet u738rs should not make a charity a publisher, even if the Ste attracts a substantial amount
of treffic.

If acharity posting a freely accessible web site were considered a publisher, whether or
not its site would be considered to have a circulation of 100,000 or more would not be knowable
in advance. Charities have no cortrol over how many “hits’ they get on their web stes, and if
thereis a problem with domain registration, they may get a significant number of unintentiond
hits from users looking for an organization with a smilar name but a different address extension.
(Consider www.nrdc.org and www.nrdc.com.) They are not in the same position as a newspaper
publisher that knows how many paying subscribers it has before it puts the paper up on the press.
To treat them like radio or TV broadcasters or billboard owners aso would be unfair as some
web sites attract a very limited number of users, far lower than the ligteners or viewers a
broadcaster can expect to have or a billboard can expect to attract.

In response to the question of whether an e-mail list sent to more than 100,000 people,
fewer than haf of whom are members of the organization, should also be consdered a mass
media communication, it isincongstent and unreasonable to treat these e-mail communications
as mass mediawhen direct mail using envelopes and sampsis not considered mass media. The
100,000 number appearsin Treas. Reg. 8§ 56.4911-2(b)(5)(iii) in connection with saying that
generd circulation newspapers and magazines published by decting charities do not become
mass media until their circulation exceeds 100,000, and fewer than half the recipients are

7 If the web site functions as aperiodical, and individuas must pay to subscribe but are not otherwise members of
the organization, and if the site has 100,000 or more subscribers, then it may be reasonable to consider the
organizetion sponsoring the site and receiving the subscription fees as amass media publisher, because producing
the same information in hard copy rather than on the site would make the organi zation a mass media publisher under
the current regulations.



24

members. E-mail isdramaticaly fagter than regular mail, but it is conceptudly the same:

ddivery of amessage to an addressee a a unique address. Thereis no clear lega reason to treat
e-mall as potentidly being mass mediaif regular mail isnot. Ane-mall ligissmply a

convenient mechanism an individua can use to send a mass mailing to other people who have
volunteered to receive mail on a particular topic. Neither asingle e-mail message nor the
collection of messages sent through alist has the coordinated editing and article selection, nor

the regular publication schedule of a periodical .®

7. What factsand circumstances are relevant in determining whether an Internet
communication (either alimited access website or alistserv or e-mail communication) isa
communication directly to or primarily with members of the organization for a charitable
organization that has made an election under section 501(h)?

M essages posted on password- protected portions of aweb site accessible only to
members with passwords and messages sent to e-mail addresses that the members provide for
themselves should be considered communications directly to or primarily with members of an
organizetion.

Where a charity that makes the eection under section 501(h) sends communications
exclusvely or primarily to members, more generous rules goply for purposes of caculating the
direct and grassroots lobbying expenditures associated with the communications. If the
communication goes exclusively or primarily to members, expenditures for getting the message
to members are treated as ether not |obbying expenditures at al if the communication expresses
aview on specific legidation but does not contain a call to action or as direct |obbying rather
than grassroots lobbying if it does contain acdl to action. See Treas. Reg. 8§ 53.4911-5.
Furthermore, if acommunication goes to members only, and it contains an indirect cdl to action
— naming the recipient’ s representative in the legidature, or the legidators who will vote on the
meatter, or identifying legidators as opposed or undecided — rather than adirect call to action,
the communication will not be congdered alobbying communicetion a dl. The regulations
define amember as a person who “ (i) pays dues or makes a contribution of more than anomina
amount, (ii) makes a contribution of more than anomina amount of time, or (iii) isone of a
limited number of ‘honorary’ or ‘life’ members who have more than anomina connection with
the electing public charity and who have been chosen for avalid reason . . . unrdated to the
eecting public charity’s dissemination of information to its members.” Treas Reg. § 56.4911-
5(f)(1). In addition, an eecting public charity can treat others who fal outsde this definition as
members if they show a good reason for not meeting the requirements and show that their
membership requirements do not operate to permit abuse of the lobbying rules. Treas. Reg.

§ 56.4911-5(f)(2).

8 Asnoted in theimmediately preceding footnote, it is possible to produce amass circulation periodical that is
distributed entirely over the Internet.  However, to come under the same rules as the hard copy equivalent, it must
have the requisite number of paying subscribers. It would be imprecise and overbroad s atechnica matter to
produce guidance addressing the consequences of sending email or list messages without specifying considerably
more about their content. They may be better analogized to aletter or better analogized to aperiodical.
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IS recommends that the IRS trest communications sent over the Internet as being made
exclusvely with membersif the organization has taken reasonable precautions to ensure the
communication is available only to members, asthat term is defined in Treas. Reg. § 56.4911-
5(f), and not to the genera public. Guidance should be issued confirming that an organization
has taken reasonable precautions and will have directed an Internet communication exclusvely
to members under the following three specific categories of circumstances.

(&) The charity has addressed the communication to alist of specific e-mail addresses dll
of which are addresses for members that were provided by the members,

(b) The charity has posted the communication in an on-line exchange (including, but not
limited to, a chat room or lig-serve) to which only members can subscribe, or

(c) The charity has placed the communication exclusively on a password-protected part
of the charity’ sweb ste and provided passwords only to staff and members.

QOutsde the context of ectronic communication, the recipients of a message are
considered to be its addressees. Cf. Treas. Reg. § 56.4911-3(b) Examples 10 and 13. As stated
inour first generd principle, the law and regulations remain the same. The fact that a charity
may be usng e-mail addresses rather than street addresses should not affect this interpretation of
thelaw. Ane-mail address till describes a unique location. In fact, it may be more precisein
that an e-mall addressis usudly assigned to a single individua whereas multiple people can
share adtreet address. Thereisjust as much risk, if not more, that an unintended recipient will
receive or read a communication sent by regular mail asthere is that an unintended recipient will
read an e-mail message or see a password-protected section of aweb sSte. For example, where
one member of afamily isamember of a charity, and the charity’ s monthly newdetter is
ddivered, it ishighly likdy that other members of the family, who are not members, will skim or
read the newdetter. Furthermore, there is nothing in the regulations that bars a charity from
taking advantage of the rulein Treas. Reg. 8 56.4911-5(e)(1) if achild in the family takesthe
newdetter to school and sharesit with classmates as part of areport or project. If those risks do
not affect the gpplication of the rule treating communications as made primarily to members
when made by regular mail, comparable risks of misdelivery or broader dissemination should not
affect the gpplication of the same rule to Internet communications. The risks of further
dissemination are not under the charity’s control. Aslong as the charity has taken conscientious
steps that are under its control, such as the measures described in categories (a), (b), and (c), it
should come within the scope of the current regulation and be treeted as sending a
communication excusvely to members.

Furthermore, charities should remain free to take advantage of the full scope of therule.
The current regulaions provide that if more than hdf of the recipients of a communicetion are
members, it will be treated as a communication primarily with members.  See Tress. Reg.
§ 56.4911-5(e). If the charity can verify that more than half the addresses to which an e-mall is
sent are member addresses, or if it can develop amethod for ensuring that more than half the
subscribers to an o+ line exchange or more than half the password holders for a password
protected portion of its web Site are members, then the specid rules of Tress. Reg. § 56.4911-5
should gpply to communications made through those media. We request guidance confirming
the treestment of these three circumstances specifically not because they are the only cases 1S
believes can qudify as adequate precautions to ensure communications are primarily or
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exclusvely with members, but because they are common and easy to administer and may attract
needless concern from charities and attention from agents if not addressed in guidance.

Advertising and Other Business Activities

1. Towhat extent are business activities conducted on the Internet regularly carried on
under section 5127 What factsand circumstances arerelevant in determining whether
these activitieson the Internet areregularly carried on?

According to Trees. Reg. § 1.513-1(c)(1), whether an organization's activities are
regularly carried on depends on whether they are conducted with a duration and frequency andin
amanner comparable to the commercia activities of taxable busnesses. The regulation further
provides that activities typicaly conducted year-round by businesses are not regularly carried on
if an exempt organization conducts them for afew weeks during theyear. Treas. Reg. 8 1.513—
1(c)(2)(i). Activitiesthat are conducted periodicaly and not on a continuous basis are regularly
carried on if “they are conducted with the competitive and promotiond efforts typica of
commercid endeavors.” Treas. Reg. § 1.513-1(c)(2)(ii). Certain income-producing activities
can be conducted so infrequently that they smply do not congtitute a trade or businessthat is
regularly carried on. Examples would include fundraising events lasting a short period of time,
even if they are repeated annudly. Treas. Reg. § 1.513-1(c)(2)(iii). In NCAA v. Commissioner,
914 F.2d 1417, the court applied this standard to the NCAA'’ s distribution of a program
containing advertisements over the three week period of the NCAA’s amnud basketball
tournament and concluded the distribution was for such a brief period and was so infrequent that
it fell within the exception in Treas. Reg. 8§ 1.513-1(c)(2)(iii). The IRS has not acquiesced in this
decison, see A.O.D. 1991-015, (Sept. 20, 1990), for two principa reasons. the court failed to
include preparatory time in evauating the duration of the activity, and the court did not view the
publication schedule for these programs as being comparable to the seasond publication of
programs in commercia ventures like professona sports. The standard expressed in the
regulations remains intect, regardiess of the IRS s disagreement over its gpplication to these
particular facts.

The standard for determining when atrade or businessis regularly carried on does not
change because the business activity is conducted with the aid of the Internet. The duration,
frequency and manner with which the activity is conducted are il the dispostive factors.

Because web stes are typically accessible to the public at large 365 days a year, on a
twenty-four hour basis, if a charity creates a portion of aweb ste that offers goods or services
for sde and leavesit up for an unlimited period of time, the IRS may consder the sdes activity
to meet the frequency and duration prongs of the test for whether the activity is regularly carried
on. (We note that on-line business activities can dso be so intermittent or infrequent as not to be
regularly carried on as provided in Treas. Reg. § 1.513-1(c)(2). Thefact that an on-linesde
may be available 24 hours a day should not affect the andyssif it is offered over the Internet for
alimited number of days or weeks) However, that is not the end of theinquiry. Treas. Reg. 8
1.513-1(c)(2) looks not only to frequency and duration of the activities, but dso the “manner in
which they are pursued.” That manner must be “generdly smilar to comparable commercid
activities of nonexempt organizations” Reevant facts would include, but not be limited to, how
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the activity is marketed and the extent of salesit generates. If the rest of the charity’ s Site does
not promote the sale of the goods or services, and there is no effort to seek links from outsde
organizations, place advertising, or otherwise generate public atention for the sales function,
there would be a strong distinction between how these sales are conducted and how a
commercia operation would be conducted. Thus, conducting an unrelated trade or business
operation over aweb site does not necessarily mean that the operation isregularly carried on.

If acharity is sdling goods and services ontline as a counterpart to saling goods and
services through a catalogue or a shop, then the frequency, duration, and manner of dl the sdes
activities must be taken into account in determining whether the businessisregularly carried on.

2. Arethereany factsand circumstances under which the payment of a per centage of sales
from customersreferred by the exempt organization to another website would be
substantially related under section 513?

To dart, IS gatesits strong view that the mere existence of alink to abusnessweb ste
where items are sold does not imply an endorsement or an inducement to purchase.
Accordingly, the law alows a charity to provide alink to a soponsor’s web Ste as part of an
acknowledgment of a sponsor’ s contribution without affecting the charity’ s ability to treet the
sponsor’ s payment as a quaified sponsorship payment thet is excluded from UBTI under section
513(i). Thefact that a payment to a charity from abusinessis structured as a percentage of sales
from customers referred to the business using alink on the charity’ sweb Ste or other Internet
tools belonging to the charity does not necessarily mean that the payment is subject to UBIT.
The UBIT andys's depends upon what the business receivesin return for access to the charity’s
Internet tools, such asalink on the charity’ s ite, use of acharity’se-mall lig, or use of the
charity’s name or logo by the business on the web.

If the charity is exchanging an e-mail addressligt for cash, it should be entitled to treat
the payments as royalties in keeping with the decisions about rentas of postd addresslists. See
SeraClub, Inc. v. Commissoner, T.C. Memo. 1999-86; Planned Parenthood v. Commissioner,
T.C. Memo 1999-206; Common Causev. Commissioner, 112 T.C. No. 23 (June 22, 1999). The
method of calculaing the amount to be paid in return, whether it isaflat amount or an amount
that varies with the amount of use made of the intangible, does not affect the conclusion. Seeid.;
G.C.M. 38083 (September 11, 1979). Thereis nothing in the statute or regulations that would
judtify tregting aligt differently where it gives e-mail addresses rather than street addresses, and
the courts have made clear that the rentd transaction is distinguishable from providing the
service of referring customers.

If the charity is posting a corporate sponsor’ s logo with a hyperlink on the charity’ sweb
gtein return for a contribution from the sponsor, section 513(i) protects the contribution from
UBIT. Section 513(i) clearly provides that an acknowledgment can include the sponsor’s name
and logo.”® Asdiscussed above, Example 8in Prop. Reg. § 1.513-4(f), specificaly permitsa

% An acknow edgment may include the corporate sponsor’s name, logo or product lines and till not congtitute an
advertisement. The IRS applied these principlesin TAM 9805001 to conclude that the benefits granted to a pet food
company in return for itsfinancial suppart of an anima show that was broadcast to millions of television viewers
congtituted acknowledgments and not advertising. The company’ s product and its traditional doganswereused in
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charity to provide a corporate sponsor’ s street address and telephone number as part of an
acknowledgment. 1S reiterates the point it made in its comments on these proposed regulations:
providing basic contact information does not, in and of itsdlf, cause the charity to be trested as
promoting or endorsing the corporate sponsor. Giving alocation in cyberspace should be treated
no differently than giving a street address or telephone number. The statute does say that
payments that are “ contingent upon the level of atendance at one or more events, broadcast
ratings, or other factors indicating the degree of public exposure to one or more events’ cannot
be quadified sponsorship payments that are excluded from UBTI. See IRC 8 513(i)(2)(B)(i).
The proposed regulations under section 513(i) change the language to say that the payment
cannot depend upon the degree of public exposure to “the sponsored activity.” See Prop. Reg. §
1.513-4(e)(2).1° Neither the statutory limitation nor its revised regulatory counterpart would
affect the treatment of payments based on a percentage of sales. The sponsored event or
sponsored activity is the event or activity conducted by the charity. Exposure to those events or
activities is not measured by the number of people who make purchases from the sponsor.
Exposure to those events or activitiesis not even measured by the number of people who click
onthelink. Exposureto events or activities on the charity’s Site would have to be measured by
something like hits on the charity’ s Ste — and even that would be imprecise because of the
number of people who arive a stes unintentiondly. For the sake of diminating the difficult
line-drawing between acknowledgments and advertisements, section 513(i) provides a clear safe
harbor. Charities are entitled to benefit from the terms of the statute, and nothing in the Satute
prevents a quaified sponsorship payment from being based on the saes a sponsor makesto
customers who find the business because of their interest in the charity.

A message in connection with alink to a business web ste that contains quaitative or
compardive language, price information, or other indications of savings or vaue, an
endorsement, or an inducement to purchase or use the business's products or services cannot
quaify as an acknowledgment under section 513(i). See IRC § 513(i) (2)(A). Even so, the
income recaived in exchange for providing the link is not necessarily subject to UBIT. Thelink
combined with the promotional message may be advertisng, but it isimportant that the analys's
consider the possibility that the referral services are related to the charity’ s exempt purpose. For
example, if the busnessis an enterprise being built by former welfare recipients who are
learning to become sdlf-sufficient, then sending traffic to the Ste may be viewed as part of an
effort to relieve poverty and promote economic development for the underprivileged. If the
businessis sdling books or other educationd materias, and the charity is promoting purchases
of books it has authored or has recommended as having strong educational vaue, then
encouraging those sdles would be related to the charity’ s educational purpose. Only if acharity

the pages the company used in the organization' s printed materias, and its name appeared on arm bands worn by
participants and other signs at the show.

10| S believesthat the proposed regulation adopts an overbroad scopein this regard that is not authorized by the
satute. Thelegidative history doesrefer to section 513(i) as being intended to cover sponsorship of eventsand
ongoing activities, but the excluson iswritten with greet precision. To broaden it through regulations thereby
denying charities part of the protection Congress intended to offer them is not judtified.
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provides alink to abusiness web site that not only uses the business's name and logo, but also
contains language encouraging people to buy goods or services, and the promotiona serviceis
unrelated to the charity’ s exempt purpose should the payment be characterized as madein
exchange for amarketing or advertisng service. Even then, depending upon the size of the
payment relaive to the vaue of the advertiang, the payment may be only partidly a payment for
services with the baance being a contribution. The advertisng activity would also have to be
regularly carried on for UBIT to apply.

3. Arethereany circumstances under which an online“ virtual trade show” qualifiesasan
activity of akind “traditionally conducted” at trade shows under section 513(d)?

Y es, there should be. Section 513(d) providesthat certain “qudified convention and
trade show activity,” conducted by a section 501(c)(3), (4), (5) or (6) organization does not
condtitute an unrelated trade or business. The definition of qualified convention and trade show
activity appearsin section 513(d)(3)(A) and requiresthat it be activity

of akind traditionaly conducted at conventions, annua meetings, or trade shows,
including, but not limited to, any activity one of the purposes of which isto attract
personsin an industry generdly . . . aswell as members of the public to the show for the
purpose of displaying industry products or to stimulate interest in, and demand for,
industry products or services, or to educate persons engaged in the industry in the
development of new products and services or new rules and regulations affecting the
industry.

Section 513(d)(3)(B) states that the activity must be conducted in conjunction with a nationd,
State, regiond or loca convention, annua meeting, or show conducted by the organization.
Both sections 513(d)(3)(A) and 513(d)(3)(B) require that the activity be of akind intended to
dimulate interest in industry products or services or to educate persons in attendance about new
developments, products or servicesin theindustry. Section 513(d)(3)(B) states specificaly that
if the show isintended to achieve the latter educationa purpose, it must do so through the
“character of the exhibits and the extent of the industry products displayed.”

The regulations further provide that the exception gpplies only to an organization that “regularly
conducts as one of its substantial exempt purposes a quaified convention or trade show.”
Income earned from an exposition of vendors held at the charity’ s annua membership meeting
generdly counts as income from a qualified convention or trade show. See Tress. Reg. 8
1.513-3(e) Ex. 2. However, asupplier show held independent of a membership meeting devoted
to educating members will generdly not condtitute a qudified convention or trade show. Seeid.,
Ex. 4.

Payments received in connection with any quaified convention or trade show activity can
be excluded from UBTI under section 513(d), but they cannot be excluded from UBTI as
quadified sponsorship payments under section 513(i). This means that whether the payment is
subject to UBIT does not depend upon whether the payor gets advertising in return.
Furthermore, it means that amounts that suppliers pay to rent space a alive qudified convention
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or trade show can be excluded from unrelated trade or business income even though the suppliers
are permitted to sell products or solicit orders at the show. See Treas. Reg. § 1.513-3(d)(1).

In the preamble to the corporate sponsorship regulations, the IRS asked how the
exception to the corporate sponsorship safe harbor for trade shows should be applied with respect
to “virtud trade shows’ conducted over the Internet. Independent Sector offered commentsin
response to that question. We said there and repeat now that the Internet can offer exempt
organizations away to reduce the cost and increase the participation in their meetings. The use
of video streaming and other Internet technology can dlow aperson at home to absorb the same
proceedings at the meseting that they would observeif they atended in person. The qudity and
utility of the accompanying trade show can be equivaent — if not better -- when delivered over
the Internet as it would be in person. The use of chat functions and e-mail dlow thosein
attendance at a virtud trade show to ask questions and receive answers as they would at the
show’s in-person equivaent. In sum, an on-line trade show is equally capable of meeting the
requirements of section 513(d)(3). We now address the requirements one a atime.

Firg of al, if offered over aweb ste maintained by a section 501(c)(3), (4), (5) or (6)
organization and identified as such, the on-line trade show will be offered by a qudifying
organization as section 513(d)(3)(C) and Treas. Reg. 8 1.513-3(c)(21) require. Aslong asthe
organization has a history of conducting shows with a comparable purpose and content,
regardless of the medium through which they reached their audiences, or anew organization has
the intent to offer such shows— on-line or in-person — on aregular bass, it should be treated as
having the met the requirement that it “regularly” offer trade shows as a substantial exempt
purpose.

According to Trees. Reg. § 1.513-3(c)(4), on-line trade shows offer activities that are
“traditionally conducted” if they are:

(1) Activities designed to attract to the show members of the sponsoring organization,
members of an industry in generd, and members of the public, to view industry products
or services and to stimulate interest in, and demand for such products and services, (i)
activities designed to educate personsin the industry about new products or services or
about new rules and regulaions affecting the indudtry; and (iii) incidenta activities, such
as furnishing refreshments, of akind traditiondly carried on at such shows.

Organizations can use the Internet to attract individuals to “view” industry products and to
dimulate interest in such products. In fact, it may do it more effectively than an in-person show
because individuas do not need to incur travel costs to examine the products. Organizations can
aso use the Internet to educate people about products, services, rules, and regulations.
Educetion is functionaly about an exchange of information, and that is exactly what the Internet
isdesigned to do. Vistorsto avirtua trade show can see the products, and see video
demondtrations of them. In some cases, they can even use them, such as where the products or
services involve computer technology or materid to beread. Thus, under the definition provided
by the regulations, trade show activities conducted over the Interent can be “traditionally
conducted” activities.
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The regulations provide no further interpretation of what it means for a trade show to be
presented “in conjunction with” a convention, meeting or show. For in-person shows, this has
been understood to mean that the trade show is held at the same location and over the same
period of time as the convention, meeting or show. See Treas. Reg. § 1.513-3(e) Exs. 1, 2 and 3.
An on-line show ought to be able to establish a connection that meets the statutory requirement
by being timed to begin and end in close proximity to the beginning and ending of such an evert,
or by being made available exclusvely as a benefit of registering to attend such an event or by
some other means that ensures those attending the ontline show are also being exposed to the
educationd activities conducted at the meeting. Given the congtant improvements in speed and
qudity of Internet real-time audio and video connections, it isaso redigtic to beieve that an
organization might hold both its meeting and its trade show entirdly on-line, avoiding travel costs
for everyone. The “in conjunction with” requirement should till be met aslong as ameseting or
show is being held, regardless of whether the entire operation is on-line.

An online trade show should aso meet the requirement that it either educate its members
or simulate interest in and demand for the products and services of the industry. Section
513(d)(3)(B) and Treas. Reg. 8 1.513-3(c)(2)(iii) require that educationa purposes be achieved
through the character of “asgnificant portion of the exhibits or the character of conferences and
seminars held at a convention or meeting.” As discussed above in connection with the definition
of “traditionaly conducted” activities, Internet technology iswell-suited to accomplish
educationa purposes, and its ability to ddiver information in text, graphic, video, or audio form
means that it can reproduce an exhibit asit would exist in person. Furthermore, the Internet isan
excdllent mechanism for promoting interest in and demand for an industry’ s products and
services because it can reach avastly larger audience of potentid customers than alive trade
show can. Therefore, an on-line trade show should be able to meet the last of these requirements
and qudify for the specid exemption from the definition of unrelated trade or business activity
made available under section 513(d).

We note that in the FY 2000 CPE text, the IRS raised a concern about on-line trade
shows that are conducted on an ongoing basis and not coordinated with specific conferences or
events. In response, we bdieve the IRS should consider its own G.C.M. 39374 (May 24, 1988),
which concludes that a trade association whose sole activity is operation of a business
technology trade show meets the requirements of section 501(c)(6). The association sponsored
no seminars or meetings in connection with the show. Some exhibitors presented educationa
programs. Products and services were displayed, but no sales were made at the show.*! The
GCM concludes that the purpose of the show is the promotion of interest in and demand for the
products and services of the industry. Given the development of business technology, it is easy
to concelve of such a show being conducted entirely on-line and continuing over aperiod of
months or even year-round. The same reasoning ought to gpply o that the organization
sponsoring such an ontline show will be treated as furthering its exempt purpose. The fact that
potentia customers are able to vist the show year-round rather than for alimited period of time
in no way detracts from, and, in fact, reinforces the show’ s ability to promote the industry.

11 Rev. Rul. 85-123 makes dear that the fact that atrade show a which products are sold can qudify under section
513(d).
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Even if such shows do not come under section 513(d), the income generated by themis
not necessarily income from an unrdated trade or business. Such shows may be offering
members a reference resource, and depending upon how listings are presented, they may not be
congdered advertisng. The IRS has repeatedly reviewed the subject of print listingsin exempt
organization directories for non-members for purposes of determining whether fees charged for
the ligtings conditute unrelated trade or businessincome. Where listings are provided in an
exempt organization’s journd 60 to a page, and the journd is primarily for intermembership
circulation, the Service has taken the position that fees for the listings are not subject to UBIT.
SeeRev. Rul. 76-93, 1976-1 C.B. 170. See aso, PLR 8640007 (June 20, 1986) (Publishing an
equipment directory with photographs and product information is related to trade association’s
exempt purpose). However, display advertisements, even if they do not make specific reference
to products or services, may dill generate UBIT if they are intended to earn goodwill in
furtherance of an advertiser' sbusiness. Seeid., Rev. Rul. 74-38, 1974-1 C.B. 144. Obvioudy,
electronic search tools enable nonprofit organizations to offer directory listingsin afar more
flexible mode than dphabetic ligtings, 60 to apage. The same principle, though, should apply so
that UBIT could be avoided where the ligtings are primarily for the convenience of the charity’s
target audience and provide basic contact information in a uniform mode for al entries rather
than offering the businesses purchasing the listings an opportunity to promote their goods and
sarvicesin aform that may vary depending on the amount paid.

And findly, atrade show offered by a trade association that Smply displayed industry
products without adding education about quality standards is considered to be arelated activity
under Treas. Reg. 8§ 1.513-1(d)(4) ex. 3. Thus, even if atrade show cannot meet dl of the
requirements of section 513(d), it will not necessarily be treated as an unrelated trade or
business. The gpplication of objective standards to select items to be displayed or sold and the
education of those in attendance about those standards also cause a trade show to be related. See
GCM 38300 (March 6, 1980) (show and sde of specid cattle breeds by an agricultura
organization, though not quaified trade show activity, is related to furthering its exempt
purpose). Thus, income received in exchange for including alink to abusnessweb steina
callection of links can plausibly be income from ardated activity and not be subject to UBIT.

Solicitation of Contributions

All three of the questions raised in this area involve the core issue of whether Internet-
based communications should be considered written communications for purposes of statutory
requirements for notices or receipts ether triggered by a written communication or thet require a
written communication for compliance. With respect to the generd policy toward the treatment
of eectronic communications in the tax system, Congress specificaly directed, in the IRS
Restructuring and Reform Act of 1998, asfollows:

It isthe policy of Congressthat (1) paperless filing should be the preferred and most
convenient means of filing Federd tax and information returns, (2) it should be the god
of the Internal Revenue Service to have at least 80 percent of al such returnsfiled
electronicaly by the year 2007....
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Pub. L. 105-206, 105" Cong., 2d Sess., Sec. 2001(a).

To facilitate accomplishment of this god, Congress aso gave the IRS the authority to
specify dternative methods for signing an eectronic return so that such areturn could meet the
datutory signature requirements. Seeid., Sec. 2003(b). Thus, Congress has articulated a clear
policy preferencein favor of accepting e ectronic documents to meset tax law requirements.
Moreover, Congress reinforced that preference when it passed the Electronic Signaturesin
Globa and National Commerce Act, Public Law No. 106-229 (“Electronic Sgnatures Act”) on
June 30, 2000, which applies to e ectronic signatures and documents, not only asused in
connection with the federa tax system, but aso as used in connection with al federd
government agencies and in private commerce as well. Section 101 of this Act requires that
records not be denied vaidity smply because they are in eectronic form.

In implementing this palicy, the IRS has been willing to accept dectronic equivadents of
paper documents in a number of circumstances. For example, aretirement plan may provide
various notices and accept certain consents that are required by law — and are never filed with the
IRS — in a paperless fashion, though they must provide hard copy to an employee receiving such
anotice who requests hard copy. See Treas. Reg. 88 1.402(f)-1 Q&A 5, Q& A 6; 1.411(a)-11(f);
35.3405-1, D-35 and D-36. Thus, thereis clear precedent for accepting an eectronic record to
meet Code requirements for issuance or collection of certain documents containing information
from athird party who is not the taxpayer and that at least in some cases are never filed with the
IRS. In addition, the IRS has aready begun to accept e ectronic information submissons made
to the IRS by tax-exempt organizations. Form 8871, the form that certain section 527
organizations mugt file to notify the IRS of their existence as required by section 527(i)(1)(A),
must be filed both dectronically and on paper. (The statute requiresthat it befiled in both
forms))

Although notices and recelpts that a tax-exempt organization is required to providein
connection with solicitation and/or receipt of contributions are not returns that must be signed
and filed with the IRS, they are documents required by statute. Failure to produce the notices
required under sections 6113 and 6115 can result in pendties for the tax-exempt organization
comparable to pendtiesimposed for fallure to provide required information refurns to taxpayers.
See IRC 88 6710, 6714. Failureto provide the receipt required under section 170(f)(8) resultsin
the donor’ s loss of his charitable contribution deduction for the amount contributed that should
have been reflected in the receipt. In light of the smilarities between these notices and the
retirement plan notices that the IRS has authorized to be provided in dectornic form, and
Congress clear policy preference, the IRS should follow the precedentsiit has already
established for certain retirement plan notices, and dlow charitiesto satidfy their notice and
receipt requirements under sections 6113, 6115, and 170(f)(8) with e ectronic documents
supplied to the donor by e-mail or over the web.

1. Areolicitationsfor contributions made on the Internet (either on an organization’s
website or by e-mail) in “written or printed form” for purposes of section 6113? If so,
what facts and circumstances arerelevant in determining whether a disclosureisin a
“conspicuous and easly recognizable format” ?
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Y es, solicitations for contributions made on aweb site or by e-mail should be treated as
made in written or printed form for purposes of section 6113. Asfor determining what makes
the notice conspicuous and in easily recognizable form as section 6113 requires, Notice 88-120,
1988-48 |.R.B. 10, provides guidance, including safe harbors for printed communications, radio
broadcasts, and televison broadcasts. The guidance, including the safe harbors, can and should
be updated to apply to Internet-based communications.

If eemail or web Ste messages are to be considered written communications for purposes
of providing mandatory notices and disclosures, as advocated in the introduction to this section,
congstency demands that solicitations transmitted through e-mail or over aweb Site dso be
treated as being in written or printed form. The fact that these Internet communications may
include not only text and graphics but aso audio and video dlips should not affect their satus as
written solicitations. The Federal Rules of Evidence treat audio and video recordingsin the same
way as written documents, making them discoverable and disclosable on the same basisas a
piece of text. See Fed. R. Ev. 1001(1).

Obvioudy, anatice provided in an e-mail or web ste solicitation must be in congpicuous
and eadlly recognizable format to meet the requirements of section 6113. There are no
regulations or rulings interpreting what congtitutes * conspicuous and easly recognizable format”
for adisclosure. Thereis, however, anotice addressing thisissue, Notice 88-120. Section | of
Notice 88-120, provides certain "safe harbor” guidelines to determine whether an organization is
in compliance with Code section 6113. With respect to notices provided in print medium, the
notice will bein congpicuous and easily recognizable format and otherwise satisfy section 6113
if it meets the following four requirement set forth in section I.A.

A. PRINT MEDIUM. Inthe case of asolicitation by mail, legflet, or advertisement in a
newspaper, magazine or other print medium, the following four requirements are met:

1. The solicitation includes whichever of the following statements the organization

deems appropriate: "Contributions or giftsto (name of organization) are not deductible as
charitable contributions for Federd income tax purposes,” "Contributions or giftsto
(name of organization) are not tax deductible,” or "Contributions or giftsto (name of
organizations) are not tax deductible as charitable contributions';

2. Thedaement isin a least the same sze type as the primary message Sated in the
body of the letter, lesflet or ad;

3. The gatement isincluded on the message Sde of any card or tear off section that the
contributor returns with the contributions; and

4. The statement is either the firgt sentence in a paragraph or itsdf conditutes a
paragraph.

Sections 1.C. and |.D. provide safe harbors for communications made by television and radio
respectively.
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Section |11 of Notice 88-120 providesthat if an organization makes a solicitation to which
section 6113 gpplies and the solicitation does not comply with the safe harbors, the Service will
evauate al the facts and circumstances to determine whether the solicitation contained an
express statement (in a conspicuous and easily recognizable format) that contributions or giftsto
such organization are not deductible as charitable contributions for Federal income tax purposes.
A good faith effort to comply with the requirements of section 6113 will be an important factor
in the evauation of the facts and circumstances. However, disclosure statements made in fine
print will not be consdered to be in compliance with the statutory requirement.

IS recommends that Notice 88-120 be updated so that it explicitly applies to web-based
communications. The genera facts and circumstances test set forth in Section I11 would not need
modification. The safe harbor for the print medium would gpply to communications made using
text or graphic images by e-mail or on aweb Ste. The requirements with respect to point Size,
form of the statement, and appearance in a separate paragraph or as the first sentence of a
paragraph can certainly be met as easlly in éectronic communications asin hard copy ones. The
only aspect of the safe harbor that does not readily transfer to these eectronic mediais the third
element, which requires the disclosure to be “on the message side of any card or tear off section
that the contributor returns with the contributions.” The policy behind this e ement seemsto be
to ensure the disclosure is trested as information the donor should have before he or sheis
invited to make a gift by completing aresponse form. These same goals could be accomplished
by requiring that the disclosure be provided in the primary message and on the web page where
the donor responds to the solicitation, if those are separate pages. Notice 88-120 should aso be
modified so that the safe harbors for solicitations made by televison and radio can apply to
solicitations made over the Internet using video or audio dips.*?

We note as atechnical matter that section 6710(d)(3), the section that applies a pendty
for failure to comply with section 6113, provides specificdly when a solicitation is deemed to
have occurred. Guidance will be needed confirming that solicitations sent by e-mail will be
trested as occurring on the date sent, asis the case for regular mail. Furthermore, guidance will
be needed as to when solicitations sent over aweb site will be treated as occurring. Presumably,
the answer would be on the date they are posted.

2. Does an organization meet the requirements of section 6115 for “quid pro quo”
contributions with a webpage confirmation that may be printed out by the contributor or
by sending a confirmation e-mail to the donor?

Y es, aweb page or e-mail confirmation for quid pro quo contributions meets the
requirements of section 6115.

12 Section 1. C. of Notice 83-120 provides the safe harbor for statements made in connection with television
solicitations. The safe harbor requirements are that the solicitation include the same language asin the written or
printed version, and if spoken, it isin “close proximity to the request for contributions,” and if appearing astext on
the screen, “it isin large easily readable type appearing on the screen for at least five seconds.” Section . D.
provides the safe harbor for radio solicitations. Its requirements are that the statement include the same language as
in the written or printed solicitation, and that it be made in close proximity to the request for contributions during the
same radio solicitation announcemen.
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If adonee charitable organization solicits or receives a payment in excess of $75 that is
part contribution and part payment for goods or services, the organization must provide “a
written statement” informing the donor that only the amount of the payment in excess of the
goods or services given in return for the contribution is deductible and giving a good faith
estimate of the value of the goods and services provided to the donor. IRC § 6115. In the
absence of language in ether the statute or the regulations prohibiting use of eectronic
transmissons for providing a “written statement,” and in keeping with the generd policy of the
IRS Restructuring Act and perhaps even the mandate of the Electronic Signatures Act,® 1S
believes that under current law, a charity meets the requirements of section 6115 with awritten
statement sent by e-mail or available on aweb ste and gppearing in connection with ether a
solicitation for the quid pro contribution or a confirmation of receipt of such acontribution. IS
a0 bdievesthat it isincumbent on the IRS to issue guidance confirming thisresult. Congress
has made it clear that it wants the IRS to encourage al taxpayers — and for these purposes tax-
exempt organizations are taxpayers -- to use eectronic communications to improve the
efficiency of tax adminigtration. Furthermore, the IRS has dready issued guidance accepting
eectronic notices in highly analogous circumstances involving quaified retirement plans. Like
the sponsors of qualified retirement plans, charities face pendtiesif they fall to provide the
required notices. Charities deserve equa attention and consistent treestment. Therefore, IS
recommends that guidance beissued confirming thet charities will be complying with the law
and will not be liable for pendtiesif they use the Internet to deliver section 6115 notices.

For the sake of clarity, IS notes that the question contains afaulty premise. It asks about
whether the requirements of section 6115 can be satisfied with aweb page or e-mall
“confirmation.” The statutory requirement is satisfied with a notice containing the proper
content provided “in connection with the solicitation or receipt of the contribution....”
Therefore, it should be possible to satisfy the requirements of section 6115 by placing the
appropriate language on aweb page or in an e-mail that solicits a contribution. It should not be
necessary to provide the language again or exclusively as “confirmation” to parties who actudly
meake contributions.

3. Doesadonor satisfy therequirement under section 170(f)(8) for awritten
acknowledgment of a contribution of $250 or more with a printed webpage confirmation or
copy of a confirmation e-mail from the donee or ganization?

Y es, adonor satisfies the requirement under section 170(f)(8) for awritten
acknowledgment by obtaining a written confirmation transmitted through aweb page or by e-
mail. Thisanswer is supported by the same reasons given in the introduction to this section of
comments and in response to the question about disclosures required under section 6115.

13 Although section 104 of the Electronic Signatures Act states that the new law does not supersede the authority of
any agency to require records to befiled in a pecified format, the written statement required by section 6115 is not
arecord that isrequired to befiled. The Code simply requiresthat the charity provide such a statement to the donor,
and there is no requirement that the donor file the statement with his, her or itsreturn. Therefore, arguably, the IRS
cannot supersede the legidative directive with respect to these particular disclosures.
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Having guidance that specificaly confirmsthis interpretation of section 170(f)(8) is of
great importance to charities. Many charities agree that afair interpretation of section 170(f)(8)
dlowstheir donorsto rely on awritten substantiation transmitted eectronicaly. Moreover,
Publication 1771, which is sent to every new charity dong with its IRS determination letter, says
that “ computer-generated forms’ are an acceptable format for acknowledgments required under
section 170(f)(8). Publication 1771 was written in 1993 before Internet usage was widespread
and appears not to have been revised since that time, but some charities are reading “ computer-
generated forms’ to include forms provided over the Internet. However, there is no published
guidance from the IRS confirming this reading of section 170(f)(8). If anindividua agent
examining adonor’ s return were to disagree with thisinterpretation and ingst that substantiation
be provided by paper and ink, the donor would have to invest time and resources disputing the
result or be denied the deduction. Many charities are unwilling to risk the adverse donor
relations that such a dispute could spawn, even if such a scenario is highly improbable. IS
recommends that the IRS publish guidance immediatdy confirming that e-mail and web page
confirmations containing the gppropriate content satisfy the requirements of section 170(f)(8) so
that charities can be confident they are meeting their donors needs while diminating what can
become very substantia expenses for postage and materias that they now incur in providing
subgtantiation on paper. The resources being spent on this purely adminigtrative burden could be
put to far more productive usein pursuing charitable gods. We return to the fifth generd
principle articulated a the beginning of this document. Where appropriate, guidance should be
issued now. 1S would welcome theissuance of arevenue ruling or revenue procedure in the very
near future that addressed the section 170(f)(8) issue.



